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A New Approach to Federal Tax Immunity 


Proposals Aim to Aid Localities Hurt By Land Acquisitions 


by Rospert E. Merriam 


the United States. Under the constitutional doctrine that neither the national nor the state-local 


Y \HE national government from its very beginning has been the largest owner of property in 


level of government may tax the property and activities of the other without its consent, property 


of the national government historically has 
been almost entirely beyond the scope of the 
local taxing power. 


During most of our history this was not a signifi- 
cant problem. Very little of the domain held by the 
national government had ever been in taxable own- 
ership. In most of the United States, local govern- 
ments were organized and expanded in a historical 
setting in which real property continually was being 
added to the tax rolls from the tax-exempt public 
domain. In that period, the tax-exemption of Federal 
property was simply a basic, accepted fact of the 
environment in which American municipal govern- 
ments developed. 


The shift to taxable ownership was virtually 
completed several decades ago, although, of course, 
piecemeal transfers have continued. But more re- 
cently a movement in the opposite direction gradu- 
ally became evident. During the last 20 years, the 
national government made important additions to 
its property holdings, particularly in the necessary 
expansion of government operations associated with 
World War II, the development of atomic energy, 
and the defense build-up brought about by the Kor- 
ean conflict and the world-wide threat of Commu- 
nism. In the process, the national government ac- 
quired ownership of substantial properties that were 
formerly on the tax rolls of local governments. In 
this period, for the first time, the tax-exemption of 


Federal property became a matter of widespread 
concern for local governments. 


With Federal government property ownership at- 
taining such magnitudes, it is understandable that 
local governments have been urging legislation to 
inaugurate a broad system of payments in lieu of 
property taxes and to authorize special assessments 
on certain types of Federal properties. 


Municipalities contend that the acquision by the 
national government of valuable real estate and per- 
sonal property reduces their financial resources at 
the same time the expansion of activities brings new 
service problems for many of theni. 


The Commission on Intergovernmental Relations, 
in 1955 observed that the impact of the immunity of 
Federally-owned property from state and local ad 
valorem taxation is uneven and it is particularly 
severe in areas where the value of Federal property 
is a large part of total property values. The Com- 
mission pointed out that while the national govern- 
ment makes various payments to local governments 
on account of many of its properties, in a great num- 
ber of cases it makes no payment at all. 


The Commission recommended inauguration of a 
broad system of payments in lieu of property taxes 
to state and local governments, specifying commer- 
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cial and industrial properties as the most important 
category on which such payments should be made. 


In considering this recommendation by the Com- 
mission and the several pertinent bills pending in 
Congress, the individual Federal agencies and the 
Bureau of the Budget have been guided by the Presi- 
dent’s deep concern for strengthening state and local 
governments and improving national-state-local reia- 
tions in every way possible. It must be recognized 
that the problem of tax immunities is but one of the 
many complicated problems in this important area. 


The President in a statement in 1953, disapprov- 
ing a bill to authorize payment of a special assess- 
ment against an Air Force base, observed that the 
constitutional immunity of the national government 
from state and local taxation and the reciprocal con- 


revenues derived from specified Federal properties ; 
and it provides large grants-in-aid for the construc- 
tion and operation of public schools in areas espe- 
cially affected by Federal activities. 


These measures are specifically or primarily re- 
lated to the tax immunity of Federal properties and 
activities. They do not include the more than $3 bil- 
lion a year of Federal expenditures for a variety of 
aids to state and local governments which are not 
specifically and directly related to the question of 
tax immunities. 


With all the problems they introduce, Federal 
installations generally are not an unmixed burden 
upon local communities. Often the community gains 
much more economically and in other ways than it 
loses in potential revenues from formerly taxable 
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stitutional immunity of state and local governments 
from Federal taxation, express a long-established 
principle of law and policy in our Federal system of 
government. As the President said, “A breach of one 
immunity could weaken the other.” Obviously, there- 
fore, the question of modifying this long-established 
policy should be decided broadly and deliberately, 
with due consideration of the implications for policy 


in related fields. 


Hesitancy Is Understandable 


A strictly logical approach might suggest that any 
adjustments in intergovernmental tax immunities 
should be on a reciprocal basis, with concessions by 
both the national government and the states and their 
local governments. This, however, does not appear 
to be feasible at this time. Nevertheless, the national 
government has undertaken to make payments in lieu 
of taxes on certain properties formerly held by gov- 
ernment-owned corporations; it makes tax payments 
like any property owner in certain circumstances; 
it shares with state and local governments the 
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real property. Where there is a real loss in local tax 
yields, often it is made up indirectly in state sales 
and income tax revenues and other benefits. In such 
circumstances, the adjustments occasioned by special 
impacts on local finance may be fiscally, as well as 
legally, an appropriate subject of state legislative 
action. Admittedly, the benefits which a Federal es- 
tablishment may bestow upon a community, like the 
burdens, are not subject to a precise and specific 
test, but it may be suggested, at the least, that these 
benefits be weighed in considering proposals for pay- 
ments in lieu of taxes. 


Against the background of history and constitu- 
tional principle, and the intricate mixture of benefits 
and burdens, the hesitancy of Congress and the Exec- 
utive Branch to undertake a serious modification of 
existing tax immunities is certainly understandable. 
In all likelihood, any substantial measure inaugu- 
rated at this time would be irreversible. 


In dealing with this problem, we have been mind- 
ful also of the President’s concern that the extent of 
any continuing commitment for Federal outlays be 
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defined in advance and be held within reasonable 
financial bounds. This does not mean the Federal 
budget should be balanced at the expense of local 
governments, or that local taxpayers should bear 
costs which properly fall on all taxpayers. However, 
we must avoid covering into the budget those costs 
for which there is no special or preferential claim 
upon the national government. 


In summary, the situation appears to be one in 
which accommodation should be sought for the gen- 
uine, pressing needs of particular local governments 
—an accommodation which should further lessen the 
severity of the Federal tax immunity as a factor 
affecting local finance, while avoiding a major 
breach of existing immunities and incorporating ade- 
quate safeguards against unnecessary or excessive 
Federal payments. Such an adjustment should 
strengthen local government and further improve 
national-state-local relations. 


The basic principle of an appropriate system of 
payments must be that, in the particular taxing juris- 
dictions, there is a demonstrable hardship caused by 
recent removal of Federal properties from the tax 
rolls, and that the hardship is of such depth and im- 
portance that special Federal financial assistance is 
warranted even though this will add to the cost of 
operating the Federal installation. 


The complementary criteria of relieving local 
hardship and avoiding undue Federal payments sug- 
gest a case-by-case examination to determine the sit- 
uation in individual jurisdictions, to balance revenue 
losses against effects on local expenditures, and to 
limit Federal payments to communities which can 
demonstrate a significant hardship attributable to the 
recent removal of property from the tax rolls by 
Federal acquisition. But a case-by-case examination 
of this scope and depth would be extremely costly 
and would involve subjective judgments which 
would introduce frictions and controversies of the 
kind we seek to minimize in our federally organized 
system of government. 


In commenting during the last few years on vari- 
ous proposals for piecemeal legislation relating to 
payments on account of Federal property, the Bu- 
reau of the Budget has opposed such legislation on 
the ground that it creates new inequities, and has 
urged the enactment instead of legislation, govern- 
ment-wide in application and permanent in form, to 


guide the payment of taxes or sums in lieu of taxes 
on Federal properties. 


At the same time, it has become apparent, as a 
result of our continued consideration of this ques- 
tion, that the inauguration of any policy of payments 
must be undertaken with the utmost caution, not only 
because of the broad implications, but also because 
of the special difficulties inherent in this particular 
problem. There is no simple formula or solution. 


Very careful consideration has been given by the 
Administration to the various legislative proposals 
in this area of national-state-local cooperation. The 
magnitude of the problem has led us to conclude that 
a limited and careful start should be made, through 
suitable legislation, toward making payments where 
communities demonstrate financial distress because 
of revenue loss directly attributable to the removal 
of taxable real property from the tax rolls as a result 
of Federal acquisition. 


What Legislation Should Embody 


Such legislation, if it is to achieve a proper bal- 
ance between a fair payment to the recipient local 
government and a fair charge to the national govern- 
ment, should include (1) a limited designation of the 
kinds of acquired Federal properties which may be 
the subject of payments, (2) precise definitions of 
eligibility for particular categories of property, and 
(3) rules for charging for special services rendered 
to the national government. 


With such an approach, it should be possible to 
define and to control the policy commitment and the 
resulting financial obligation of the national govern- 
ment. 


Accordingly, we recommend that legislation be en- 
acted now to provide the authority and mechanism 
for payments, during a period of four or five years, 
in cases involving the recent removal of real estate 
from the tax rolls by reason of its acquisition by the 
national government for industrial or commercial 
purposes, and including provision that during that 
period there shall be detailed field studies of specific 
local situations. We believe that additional legisla- 
tion should await a reasonable period in which to 
acquire experience in administering this limited 
policy. 

The legislation establishing this policy should em- 
body the following features and limitations: 
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It should provide for payments with respect to in- 
dustrial and commercial real estate taken off the 
property tax rolls through acquisition by the nation- 
al government after July 1, 1950, and in the future. 


It should limit the payments to cases involving 
demonstrable hardship upon particular taxing juris- 
dictions. Such cases might be defined as those where 
it can be established that the Federal acquisitions 
and improvements and directly related activities 
either (a) have actually increased the volume of 
services necessarily rendered or the level of expendi- 
tures necessarily maintained by the taxing jurisdic- 
tion without giving rise to a commensurate increase 
in revenue resources available to the taxing jurisdic- 
tion, or (b) have not brought about a reduction in 
the necessary volume of services or level of expendi- 
tures commensurate with the reduction in revenue 
resources which has occurred. It would be pertinent 
to consider whether there has been an unreasonable 
increase in the tax burden of other taxpayers, a sub- 
stantial diminution in the amount of real property in 
the tax base, or an overloading of municipal facilities 
and services. Also, in this connection, it would be 
appropriate to consider what weight should be given, 
if any, to general economic benefits conferred on the 
community by the Federal establishment and to the 
possibility of state action to assist the local govern- 
ments in making necessary fiscal readjustments. 


The legislation should limit the initial authoriza- 
tion to a period of four or five years, without com- 
mitment to continue payments beyond that time. 


No Easy Answers 


It should authorize a Federal administrative board 
or agency to establish standards and rules, consistent 
with the policy and objectives of the legislation, for 
deciding eligibility and determining the amount of 
each payment, and to receive and pass upon the ap- 
plications of affected local governments without 
judicial review of the administrative determinations. 
Because the assignment may relate to the properties 
and operations of more than one agency in any par- 
ticular community, and the determinations would be 
quasi-judicial in character, we suggest creation of a 
special Federal board. 


' The legislation should authorize the administra- 
tive board to begin at once on-site examinations of 
special local situations involving the tax immunity 
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of Federal property, as well as the general problem 
of such tax immunity, and to submit to the President, 
for transmittal to the Congress, an annual account of 
operations under the Act, together with reeommenda- 
tions. 


It may be that there should be considered the in- 
clusion of a provision relating to payments with re- 
spect to the Federal interest in property which has 
been leased or sold conditionally to private parties; 
and similarly, a grant of consent to payments in lieu 
of special assessments on Federal properties. 


The preparation of reliable cost estimates relating 
to proposals for payments in lieu of taxes on account 
of Federal properties is exceedingly difficult. Many 
variables and factors of uncertainty are involved. 


Previous rough estimates have indicated that the 
resulting additional national budget expenditure 
might range from $205 million to $250 million a 
year, based on property holdings in 1953. With the 
present budgetary outlook, and, as pointed out be- 
fore, the very large Federal aid expenditure already 
being made, we cannot support—and we are confident 
that the Congress does not wish to undertake—a com- 
mitment of such great magnitude in the absence of 
clear and compelling evidence that it is fully re- 
quired to restore equity and achieve justice. The pro- 
posal which I have outlined would entail a very lim- 
ited addition to present Federal expenditures. At the 
same time, this recommendation would assure pay- 
ment for those cases where there is demonstrable 
financial hardship. 


Admittedly, there are no easy answers in this area. 
All of us also agree, I am sure, that many of the 
probiems of state and local governments can more 
readily be solved at home than here in Washington. 
As we see it, the program we suggest has two princi- 
pal merits: (1) the national government would 
directly recognize that real hardship sometimes is 
caused because of the action of the national govern- 
ment in the process of acquiring property in some 
local communities; (2) the admittedly experimental 
beginnings of a specific national program to recog- 
nize this fact will give us experience and wisdom in 
this most complex field. 


The experience so gained should—or at least could 
—ensure that long-range proposals will be based on 
a solid foundation of fact and knowledge. 








